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Preliminary Statement 

Ariel Feruundez-Torres uppeals from a judguient of cou- 
viction of the United States District Court for the Eastern 
District of New York (C'onstantino, •/.), entered March 8, 
1!)74, which judgment convicted appellant, ufter a jury trial, 
of knowingly possessing with intent to distribute on two 
oceasions, approxiiuately one-eighth of a kilograui of heroiu 
(Counts One uud Three), aud of knowingly distributing the 
heroin on both occasions (Counts Two and Four), in viola- 
tion of Title 21, United States Code, Section 841(a) (1). 

Appellant w r as sentenced to concurrent terms of eight 
years on the tirst two counts and six vears on the second 
two counts, with a tive yeur special parole term to follow. 
Appellant is currently serving his sentence. 

Appellant presents these claims on appeal: (1) that he 
was denied a constitutional right to personally examine, 
duriug a pre-trial hearing, fugitive reports of the Bureau of 
Narcotics aud Dungerous Drugs; (2) that he was denied 



due process when fhe ('ourt did uot specifically rule 011 the 
alleged issue of prejudice resultiug froni a delay in his 
arrest following his dealings with the Governmeiit under- 
cover agent; (3) that the Court inhihited full developinent 
of appellant's cross-examination of a Government witness 
and suinination and, further, failed to charge the jury re- 
gurding the relevancy of the pre-arrest delay; and (4) in 
a suppleniental lirief tiled hy suhstituted counsel, that ap- 
pellant was denied effective assistance of couusel at his trial. 

Statement of the Case 

1. The Trial 

( 1 ) 

On June 8, 1971, the uppellant telephoned Santiago 
“Jiniuiy" Valdez, a government informant cooperating witli 
the Hureau oi' Narcotics and Dangerous Drugs (liereinafter 
“BNDD”) and asked Valdez if he knew anybody who 
wanted to buy heroin (T-16).* The next day Valdez met 
with BNDD Special Agents Carter and McElroy and made 
arrangeinents to introduce Agent Carter to appellant (T- 
18). Vuldez and Agent Carter met uppellant later that 
same day ut Dave’s Blue Koom, a bar on !)8th Htreet in 
Brooklyn (T-17-19). Valdez introduced Agent Carter, 
representing him as “Art from Atlanta,” to appellant, whom 
Valdez called “Ray” (T-20). Appellant agreed to sell an 
eiglith of a kilogram of heroin for |3700 (T-21), but in- 
sisted on delaying the transaction because he did not know 
Agent Curter well enough (T-23). Agent Carter gave 
Vahlez the ($3700 which Valdez then transferred to appel- 
lant in ii car in front of the bar (T-23-24). Later tliat 
evening, appellanl called Valdez and instructeil him to go 
to the E1 Ranclio Bar in Brooklyn (T-26).** Thereafter, 

* Numbers preceded by “T” refer to minutes of trial transcript. 

** Agent McElroy was present when Valdez received the call 
(T-69, 70). 
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when Valdez arrived at the E1 Rancho Bar, he called appel- 
lant and was told that the heroin was in a garbage can 
outside 27 .Tefferson Street, Brooklyn (T-28). Valdez and 
Agent Carter drove to 27 Jefferson Street (T-28, 71) and 
Agent Carter looked for the package of heroin in a garbage 
can at that address (T-29, 71-72). Agent Carter weut first 
tu one garbage can and a voice recognizable as appellant's 
told Carter that it was the wrong garbage can (T-72). 
Curter then went to the correct garbage can and took out 
a shopping bag containing the heroin (T-72, 74). 

About six weeks later, on July 20, 1971, Carter, identi- 
f.ving himself as “Art from Atlanta,” the name bv which 
nppellant knew him, ealled appellant at his residence. Ap 
pellant instructed Agent Carter to go to the Oasis Bar in 
Brooklyn and call him from thei-e (T-78). 

Agent Carter proceeded to the Oasis, in which several 
other agents were present, aud called appellant (T-78-79). 
Appcllant arrived approximatelv twenty minutes later and 
sat dowu ut a table with Agent Carter (T-79). Appellant 
agreed to sell Agent ('arter another eighth of a kilogram of 
hcroin for $3700 (T-80). They uiscussed larger quantities 
and appellant said he could get Agent Cai-ter “as much as 
[he| wanted" (T-81). Ageut Carter uttempted to give him 
the $3700 but appellant insisted that he did not want to 
take money from him directly (T-82). Appellant indicated 
that he was not in the bar alone aud told Agent Carter to 
put the money on the little ledge above the telephone in 
the telephone booth adjacent to their table (T-82). He 
assured Agent Carter that as soon as he left the booth some- 
one would go in and take the money (T-82-83). Appellant 
then told Agent Carter to call him at six o’clock that eve- 
ning (T-83). 

Pursuant to appellant’s direction, Agent Carter went to 
the telephone booth, pretended to make a call and left the 
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f.4700, wiapped in a bruwn 011 (lie ledge (T-83). He 
went liack to his table aud observed a wnman, later idcnti- 
tied to liim as Martha Velez, enter the phnne liootli, sUiy a 
t'ew lninutes, and then leave the bar (T-83). Appellant 
tlien left the bar, lieading in the same direetion as Martha 
Velez (T-84). As simiii as appellant left, Agent Carter 
ehwked the ledge in the [ihone hooth and aseertained that 
the pnrkiige was gone (T-84). 

Agent Carter had a teleplione eonversation witli apfiel- 
lant sonietiine tbereafter. Appellant said tliat his source 
had gotten lost on the way to his plaee, that lie did not liave 
the heroin as of yet und asked for a niiniber where he could 
reaeh Agent Carter (T-85). Agent Carter ohliged and gave 
hini aii undercover niiinber at the offlee of the Bureuu of 
Nareoties and Dangerous Drugs (T-8C). At 10:30 tliat 
evening, appellant ealled Agent Carter at that uiimher and 
instrueted hini to go to the Chulpardo Bar in Brooklyn 
wliere he woiild he further contaeted (T-8G). 

Agent Carter proceeded to the har where he l-eceived u 
telephone eull froni ai»pellant (T-87). Carter was told 
tliat the paekuge woiild he found in the right rear of a 
yellow tow truek parked in front of the har (T-87). Appel- 
lant asked Carter to eull him for further transaetions, and 
Agent Carter ugreed to eall iu a eouple of weeks “if every- 
tliing goes well” (T-87). 

Agent Carter left the har and located the yellow tow 
truek. lle found the hrown hag in the location deseribed 
hy appellant (T-88). Tlie hag eontained white powder later 
identified as heroin (T-74). 

Later in 1971. Agent Carter again eontueted appellant 
to arrange u third purehase of heroin (T-89, H-ltii* hut 
the sale was not eonsunnnated (H-25-6). 

* Numbers preceded by “H” refer to minutes of the November 
20 hearinjr transcript. The hearing was continued on November 
27; references to the transcript of this second day of the hearing 
are designated as “H— of November 27." 
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Martha Velez testilied that she had been living with 
appellant during June aud July, 1971, aud that she was 
the woinan in the bar on July 20 who had removed the 
browu package from the phone booth as appellant had 
directed hor, and that she later gave t.he puckage to appel- 
lunt (T-125-128). She also stated that appellant told her 
that the jtackage contained money but that he did not open 
it iu her jiresence, and she had no knowdedge of wliat the 
iiionev was for (T-128). On ci*oss-exainination, Ms. Velez 
adniitted to using lieroin during July 1071 (T-1351. 

( 2 ) 

Ajijiellant, testifying ou his own behalf, stated that he 
Imd no dear recollection of his activities on Jutie 0, 1971 
and July 20, 1971. He denied any participation in the 
sale of heroin to Agent Carter. Appellant testified that he 
could not be specific about his whereabouts on the dates in 
quc8tion, and stated, “I don't remeniber even where l 
was three months ago” (T-149). 

2. The Pre-Trial Hearing 

At n pre-trial hearing on Noveiuber 20 uud 27, 197J, 
uppellant moved to dismiss the indictment ou tlie ground 
tliat tlu* deluy from the time of tiu* crime until the time of 
his arrest (October 5, 1973) violated his right to a speedy 
triul and impaired his ability to prepare a defense. 

The complaint was filed on Pebruary 7, 1972, and u 
warrunt for the arrest of the ajqieliant was duly issued on 
tliat date. Appellant was arrested on October 5, 1973. 

Al the hcaritig, Special Agent McElroy of the Bureatt of 
Narcotics and Dangerous Drugs, testified about the efforts 
the Bureuu had nmde to locate appellant. Approximately 
lifty jiages of Bureau agents’ reports detailing these efforts 
were reeeived in evidence (H-21). 
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Iletween July 20, 1071, nml Feltniary 7, '072, the agentn 
made several attempts to locate appellant, and the inl'or- 
maut, Valdez, attempted to contaet appellant at their 
request (11-16). On or about February 7, 1072, the llureau 
decided tlmt appellant was unavailalile and obtained a war- 
rant for his arrest (H-16). On February 0, 1972, BNDD 
agents unsuccessfully attempteil to apprehend appellant at 
his last known address (11-16). 

On Fehruary 16, 1972, agents of the BXIMi arrested 
appellaid's acconiplice, Alartha Velez, and questioued her 
about appellant's whereabouts (H-30-31 of November 27). 
She stated that she bad not seen appellant for some time 
(11-31 of November 27). 

From tliat time until the arrest, a total of twenty-three 
to twenty-live BNDJ) agents iu New York and l'uerto Rico, 
includiug memhers of the Special Fugitive (Iroup, tried to 
locntc appellant (11-17). Their effoi-ts included questioning 
of appellant’s acquaintances, neighbors and parents as to 
his whereabouts, checking bank and motor vehicle records, 
maiutaining phone and mail checks, and checking his pre- 
vious address aud placo of work (H-19 auil H-6 of Novem- 
ber 27). 


Appellnnt testilied on his own behalf at tln* hearing. 
He contended he had remained in the New York area and 
never took any steps to avoid prosecution during the time 
between the sales of heroin and his arrest (11-30, 40 ot' 
November 27). On oross-examination, however, he ad- 
mitted that he is also known as “Rav Fernandez" and has 
cards with both names (Rav Fernandez and Ariel Fernan- 
dez-Tories| (H-44-45 of November 27). He was living with 
Martha Velez at the time of her arrest i H-47 of Noveinber 
27) and during the twenty-month period which followed, he 
lived in at least eight separate plaees in Brooklyn and New 
Jersey (11-51 of November 27). At no time did he notify 
anyoue of a forwarding address i 11-55-56 of November 27). 
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He had no phone iu his name at anv of these residences (H- 
56 of November 27). 

Durinj; the eourse of the hearing, appellant's counsel 
was denied permission to ullow appellaut to examine the 
HNDD reports detailin}; the search for appellant (H-22- 
25). The Court’s ruling, however, did not prevent appel- 
hmt’s eounsel from discussing the contents of the reports 
with appellant.* 

At the elose of the hearing, the Court denied appellant’s 
motiou and found that the Government had exercised due 
diligence in attempting to find and arrest appellant (H-68- 
6!» of November 27). Although the Court did not speciflc- 
ally rule on the issue of whether appellant had been preju- 
diced bv the pre-arrest delay, the Court did find that none 
of appellant’s rights, upon which the arguinent of prejudice 
had been based, were violated (H-6fl of November 27). 


* The record of the afternoon session of November 20 is in- 
explicably incomplete, as noted in appellant’s first brief, page 5. 
Part of the argument on this issue, which could shed light on the 
Court’s rationale, is missing from the record. In brief, however, 
the Court believed that it was unnecessary, in view of the con- 
fidential character of the reports, for appellant to personally 
examine them. 
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ARGUMENT 
POINT I 

Euch of appellant's claims arising from the 
"issue" of the delay in his arrest is without merit. 

A.s in tlie Distrirt (’ourt, apiu-lluut has doggedly clung 
to a elaiiu wliitli, stiiiipeil dowu, auioiiuts to notliiug uiore 
tliau the propoHitiou tliat his short uieiuory, partivulurly 
witli respert to liureoties t rausartious, iuuuuuizes liiiu froiu 
proseriitiou. (iiviug full lireudtli to his testimoiiy aud his 
legal rlaiui, it woiild appeur that the (ioveriuneut’s right 
to proseeute appellant expired wlieu it did uot arrest liiui 
withiu tliree uiontbs of his trausartious with Ageut (’arter.* 
Tliat niain rlaini, wliirli serves as the unartieulated inajor 
preinise for so niurh of appellant’s lirst brief, is without 
merit. Thus, equally without merit are the defendant’s 
conteiitions wliirh appellant has advanred eoneerning the 
alleged failure of the Distrirt Conrt to expliritlv state that 
appellant had sullered no legally rerognizable prejudire 
from the delay | I’oint II of appellant’s tirst lirief),** and 
the deuial to liim, thougli not to his trial rounsel, of acress 
to the rontidential fugitive reports of the Hureau of Nar- 
rotirs and Dangerous Drugs (I’oint 1 of appellant’s first 
briefl. Appellnnt also hangs his objertion to the Court’s 
charge 011 identiHration testimouy on the ronvenient ‘wo- 
year dela.v peg (l’oint lll(r) of appellant’s first I: ef). 

* Appellant indicated that his memory ia so bad that he 
cannot even remember whom he talked with or where he was 
three months ago (See transcript p. 42 of the hearing on 
November 27, 1973, and T-149-150). 

** The Court mentioned the isstie of prejudice when deliver- 
ing its ruling (H-69, Nov. 27) and obliquely ruled on the issue 
by finding that the Government exercised due diligenee in de- 
claring appellant a fugitive. 
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Tlie Supreme (’ourt hns speciflcall.v tieclined to exteud 
the Sixtli Amendiiieiit speedy trial proteetions to the period 
prior to nrreet. United S'tates v. Marion, 409 U.S. 1(07, 321 
(1971). The Court stated however, tliut, dependinn upon 
the eireuinstanees, dismissnl niay l*e requiretl hy tlie Fiftli 
Auieiidineiit I)ue I'roeess if aetual and snbstantial pre- 
judiee aeerues to the defendant. Ibul at 324-”». In the 
instant ease, appellant failed to prove his claiin of aetual 
prejudice, based oii his short inemory. Inde<*d, the reeord 
indieutes that despite the appellant’s protests to the eon- 
trary, lie remeinhered past events and plaees, partieularlv 
wlien it seemed helpful to his ease.* The defendant fniled 
lo estuhlish the inaterial pre-indictnient prejudiee tliat is 
neeessary l'or disniissal undhr the Dre Proeess elause of the 
Fiftli Ainendinent.** Se<*, Unitcd State* v. Schirart 4fi4 
|*’.2d 499 (2d Cir. 1972). Iii all events, as tliis Court stated 
in Unitcd Statex r.r rrl. Solnninn v. Manciixi, 412 F.2d 8H 
(2d (’ir. 1909), at 91, “ . . . a niore partieularized showing 
of prejndiee than a mere allegution of the diminin^ of the 
ineinory is r(H]iiired.” 

Tlie appellnnt's initial elaini was so iinfounded und frivo- 
Ioiis that to nllow him aceess to he fujritive i-eports would 
liave heen purposeless eveli if, teehnieally. aeeess should 
have heen fjiven. (’ompare, .linixon v. l’nited Statrx, 250 
F.2d 897 (5th (’ir. 1958). 

* Appellant remembered (1) his livinu on Jeffeison Street 
during June and July, 1971 (H-27 of Nov. 271 ; (2) seven 
other places of residence, their genernl description and the 
order in which he moved to then (H-27-37 of Nov. 27); (3) thc 
last date he was in Puerto Rico (H-30 of Nov. 27); (4) his 
employment history from 1971 (H-31-33 of Nov. 27); (B) the 
circumstances of the arrest of Martha Velez (H-38 of Nov. 27), 
etc. See also T-151-152. 

** Insofar ns government’s intention to delay is considered 
an issue in speedy trial cases, it should be noted that in the 
instant case the testimony of Agent McElroy and the approxi- 
mately fifty pages of fugitive reports, which simply supplemented 
McElroy’s testimony that the government was not lax in its 
efforts to locate appellant. 
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Appellant alwo arguea thnt tlie delay in liis arrest af- 
fwted the identifieation testiniony of the witness at trial 
(Point III (e) of his first brief). Yet, notliinj? in the reeord 
indiented that the two-year delay had impaired the ability 
of the witnesses to identify appellant. All of the witnesses 
were eertuin tliat the appellsnt was the “Itav Fernandez" 
who hud taken part in the sale of heroin to Agent Carter 
in .lune and July, 1971. Appellant was not entitled to the 
requested eharge on th(* effect of the two-year delay in iden- 
tifieation testiniony beeause there was no busis for it in the 
evidenee addueed at trial. United Statrs V. Sttwsnmu a, 241 
F.2d 7»4. 78(1 (2d Cir. 1957». 


POINT II 

Appeliant was not unduly restricted in cross- 
examining the witness Veiez. 

Appellaut eontends tliat liis iuubility to eross-examine 
Murtha Yelez as to the voluntariness of her stati iuents to 
agents after her arrest inipaired tlie opportunity to inipeach 
her eredibility. 

On direet exauiination, Ms. Velez testified that on July 
20. 1971, she had renioved from the telephone booth a 
paekage plaeed there bv Agent Carter and thai she later 
gave the paekage to appellant, as lie bad directed (T-125- 
1281. She also testified that she bad been arrested on 
February 16, 1972, in eonneetion with this ease, and that 
the eomplaint against her was subsequently disniissed 
(T-128).* At the time of lier testiinony at the trial, tliere 

* On cross-examination. the witness stated that she had 
been questioned by agents after her arrest. At that time she 
denied any knnwledge of the Jul.v 20, 1971, transaction, but 
subsequently stated that appellant had directed her to pick up a 
package for him (T-135-136). These subsequent statements were 
first elicited during cross-examination of the witness. 
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were no chargew pendiug against her in any case, and she 
stated that no threats or promises had been inade to her 
bv the Government with respect to her testiinony nr the 
diwposition of her case (T-128-129). 

()n croww-exuminution, defenwe counsel (juewtioned the 
witness at length ahout the circuinstancew of her arrest, 
including the nuinber of agents who hod arrested her 
(T-1H2), the time of arrest (T-132), where she was taken 
(T-134), whether siie was nervous (T-134), how long she 
was held for questioning (T-135), when and under what 
circuinwtauces she niade a stateinent iinplieating appellant 
(T-136-137), aml whether the agents knew tliat she was an 
addict (T-138). After continning and repetitious cross- 
exi 'ination on this issue. the Court sustained the Gov- 
ern...ent’w objection to this questioning. 

Almowt two years transpired between Ms. Velez’s state- 
nientw to the agents und her t(*stiniony at trial. The vol- 
untariness of Martha Velez’s stateuients at, the tiine of her 
arrest was an issne that was remote to the trial testimony. 
There were no pending charges against Ms. Velez, and no 
evidence of any self-interested motive in Ms. Velez to testify 
for tlie Government. If the stuteinents to the agents had been 
coerced, she liad ample <qq»ortiinity to chauge Ler state- 
nient at trial, where no wuch coercion was evident. Counsel 
was afforded ample opportunity to purwue this line of 
crosH-examination; the Court nierely prevented fnrther repe- 
tition of such questions. In short, the Conrt properly 
exercised its broad discretionarv power to limit the scope 
of cross examination. ( ’iiitnl Stntrn v. Oirrns, 263 F.2d 
720. (2d (’ir. 19591. Sec also, l nitrd Statrx v. Broirn, 482 
F.2d 1226 (Stli Cir. 1973, liiniting crosw-exaniination of an 
inforinant i. Certainl.v, in this instance, the Court did not 
commit an aluise of discretion. 
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POINT III 


The Court properly limited defense counsel's 
summation with respect to identification testimony. 

Appelluut cluiuiH tliut his challenge to the GovernmentV 
identificution testimon.v was an essential element of his 
defeuse. He argues that the lupse of time between the 
observation of defendant in duue aud July, 1971, aud the 
testimon.v ut tiial in November, 1973, considered together 
with tlie brief nature of both meetings with appellant, 
made the identiflcation h.v the informant Valdez unreliahle. 
Appellant complains that Valdez failed to “point the ac- 
cusing finger at Mr. Fernandez” and that the (’ourt im- 
properly sustained a Government ohjection to this char- 
acterization of Vuldez’s testimony during the defense sum 
mation. 

Appellant was apparently urguing that Valdez was not 
certain that the man at the defense tahle was the man he 
saw ou June 9, 1971. He attempted to prove this argu- 
ment hy drawiug inferences from the facts that \ elez aud 
(’arter identified appellant but Valdez did not. The tran- 
script clearly imlicates that Valdez knew appellant,* and 
it was not uecessary for the Government to ask the per- 
funetorv questions as to whether “You see Mr. Fernandez 
in thi courtrooin” (T-13, 10, 17, 18. 20, 27, 29, 59, 001. 

Because tliis argument misrepresented the evidence, it 
was properly excluded even nnder the standards of TJnited 
Statvs v. s'ain/tr, 443 F.2d 712 (D.C. <’ir. 1971), which 
the appellant cites in his argument. Se<* also Unitcd Staten 
v. (Juinn, 407 F.2d 024 (8th Cir. 1972), cert. denied, 410 
IT.8. 935 (1973). 

* Valdez indicated that he had appellant’s telephone number 
(T-26); he knew that appellant lived at 27 JefTerson Street 
(T-27); and he observed that appellant was about forty pounds 
lighter in weight at the time of the offense (T-60). 


POINT IV 


Appellant was afforded the effective assistance 
of counsel. 

In a very neuriy HfiuirilmiH argument, appellant’s sub- 
stituted appeilute eminsel lias lnuintaintHi tliat appellant’s 
assigned trial counsel was incompeteut. Of course, not 
so incoinpetent tbat new cminsel lms bvpassed the oppor- 
tunitv to adopt and incorporate the argunients in trial 
counsel’s brief to tliis Court. bnt certainly iucompetent, 
inelfective and even “stupid" (Supplemental Brief, p. 10) 
at the trial.* 

The Oovernment will not belabor the poiut.: Treatiug 
appellant’s argument on its own terms, it is quite clear from 
the entire record in tliis case that trial counsel did the 
best he could under very ditticult circum^tances.** The 
measure of that effort was that the jury deliberated as 
long as it did (over tive hoursl in a situation where the 
novernment’s evidence was simply overwhelming. Appel- 
lant’s specific elaim coneerning Mr. Lilly’s “failure” to 
move for a Wadc-Simmom hearing is ahsurd for tliere had 
been no pre-trial photographie or liueup identification of 
appellant. Mr. Lilly’s “failure” to object to the tew lead- 

* Substituted counsel, happily not a fanatic when it comes 
to consistency, graciously remarks that: “We [appellant and 
counsel] are not claiming that Mr. Lilly is generally incom- 
petent” tSupplemental Brief, p. 12, n.) (emphasis in original). 

** The Government almost hesitates to compare the compe- 
tency of Mr. Lilly’s representation of appellant with the in- 
competency of counsel in such cases as Mosher V. LaVallee, 351 
F. Supp. 1101 (E.D.N.Y. 1972), aff'd 491 F.2d 1346 (2d Cir. 
1974) and United Stntes ex rel. Johnson V. Vincent, 370 F. Supp. 
379 (S.D.N.Y. 1974), for fear of implicitly suggesting that 
Mr. Lilly’s representation even approaches the conduct of those 
cases. Tn short, the Government believes that, far from de- 
serving condemnation, trial counsel was an able and professional 
attorney throughout the trial. 
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ing questious propounded to tlie witness \ r aldez demon- 
strated his skill as a trial luw.ver aud not his iueptitude 
beeause, given Valdez's poor memory, diiliculty with the 
language, and reluctunce, ieading questions were appro- 
priate. See Antelu/ic v. L nitcd Statea, 183 F. Jd 174 (lOth 
Cir. 1930); Itotulo v. L'nited States, 404 F.Ld 310 (5th 
Cir. 1968). No purpose would have been served, there- 
fore, by making a ueedless objection. Thirdly, while the 
Goverument does not coudoue the statemeut that Mr. Lilly 
made when, referring to Valdez's testimony iu a differeut 
case, he gratuitously remarked: “Ou tlmt occasiou the defen- 
dant was acquitted” (T-56), it must ruefully concede that 
Judge Costantino’s immediate repremaud more than likely 
ouly served to highlight the statement and, of course, the 
obvious inference that Mr. Lilly wished the jury to draw. 
Certainly, the entire evgnt could not, as new counsel sug- 
gests, “have discredited nppellant’s defense iu the uunds 
of the jurors” (Supplemental brief, p. 10). 

Finally, as to uudercutting appellant's defeuse in his 
summation, defense counsel had little choiee in his strategy. 
He had to discredit the damaging testimony of Martha 
Velez, and an attack on her life-style (T-179-80) was one 
of the few means of doing so. Furthermore, appellant's 
own testimony about what he could and could not recall 
was so confusing and unconvincing (T-149-152, 159-163) 
that for counsel to insist in summation that appellant was 
not present at the transactions would have totally ill- 
served appellant’s interpsts. Mr. Lilly, in his summation. 
attempted to portrav the evidence in a light most favorable 
to his client. and most eonvineing to a jury. His efforts on 
behalf of appellant were commendable even if in vaiu. 


> 
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CONCLUSION 

The judgment of conviction should be affirmed. 

liespeftfully Mubmitted, 


Oetober lti, 1974 


Da\ii) G. Tbaueu, 

United Statex Attorney, 
Eantern Dietrict of Neic York. 

Paul H. Bebgman, 

Kenneth J. Kaplan, 

('HEBVL M. SCHWABTZ, 

AHsixtant (Jnited States Attorneya, 

Of Couusel. 
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